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ARGUMENT 
 

A. THE CLAIMANT CATEGORY DEFINITIONS HISTORICALLY 
UTILIZED ARE NOT ADOPTED AS A MATTER OF LAW, BUT 
ARE THE PRODUCT OF STIPULATION AMONGST PHASE I 
PARTIES. 
 
Historically, the claimant category definitions utilized by the CARP and CRB 

were the product of a stipulation amongst Phase I participants that originated in the 

1990-1992 cable distribution proceedings, or possibly earlier.  See Exhibit A .  That 

is, contrary to a position oft-asserted by certain Allocation Parties (i.e., fka “Phase I 

Claimants”), the claimant category definitions are merely stipulations between the 

Phase I participants, and do not exist as a matter of law.   

This was made explicitly clear in the colloquy between the JSC’s counsel, 

Robert Garrett, and then Chief Judge Sledge on June 11, 2009, as part of the 2000-

2003 cable distribution proceedings (Phase I):1 

“Chief Judge Sledge: 

“I want to clarify on the record that the parties in this proceeding are 
adopting that framework by stipulation, and that is the framework 
under which we are operating here as result of stipulation, not as a 
result of any determination by the Judges. 

                                                 
1   In light of the fact that the excerpt has been cited and produced to the CRB on 
numerous occasions, MC has not attached the referenced transcript, but will 
produce it if desired by the Judges. 
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 “Mr. Garrett : 

 “Yes, Your Honors.  . . . 

 “Chief Judge Sledge: 

“And implicit in that statement is the stipulation that the parties are 
adopting the categories of Phase I that have never been determined by 
any regulatory group, but have been informally adopted by the parties 
in these distribution proceedings.  And those categories are what 
you’re relying on in your Phase I proceedings? 
 

 “Mr. Garrett : 

 “Your Honor, I believe the answer to that is yes as well. 

“And I will say, by way of history, there was a point, I believe it was 
in the 1983 litigated proceeding, where all the parties had agreed upon 
the definitions of the categories. 
 
“I believe that the Copyright Royalty Tribunal in that case had 
accepted that as the – as the definition of the various categories, and 
we have used it consistently since then.” 
 

 “Chief Judge Sledge: 

“And “accepted” is an important word, not made any finding, not 
adopted it, but accepted it I think is an important concept there. 
 

 “Mr. Garrett : 
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 “Yes, Your Honor.  I think that’s right.  . . .” 

Transcript, Docket no. 2008-2 CRB CD 2000-2003 (Phase I)(June 11, 2009), at 41-

43 [emphasis added]. 

 It is eminently clear from this passage that the criteria for any claimant 

categories upon which participants have previously relied are merely those agreed 

to by the Phase I/Allocation parties, and have not been “found to be controlling”, or 

“adopted” by the CARP, the CRB, or any other “regulatory group”, and, as such, 

are not legally controlling.  Chief Judge Sledge clearly went out of his way to 

clarify that fact, and counsel for the JSC agreed therewith. 

 Citing this colloquy, the Judges in the 2000-2003 cable proceedings (Phase 

II) agreed that the claimant categorizations are not a product of law, but rather 

stipulation: 

“[T]he Judges have been clear that such categorization is not the result 
of any determination by the Judges.  It is rather a framework and 
categorization that the Phase I parties have ‘accepted’ from time to 
time on a proceeding by proceeding basis.  See JSC Ex. 202, quoting 
colloquy between former Chief Judge Sledge and counsel for Phase I 
claimants).” 
 

Memorandum Opinion and Order Following Preliminary Hearing on Validity of 

Claims, Docket no. 2008-2 CRB 2000-2003 (Phase II) (Mar. 21, 2013), at 14. 
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B. THE CLAIMANT CATEGORY DEFINITIONS HISTORICALLY 
UTILIZED ARE ARBITRARY, PRODUCE COUNTERINTUITIVE 
RESULTS, AND ARE CONTRARY TO COMMON 
UNDERSTANDING. 
 

 Inherently problematic to the claimant category definitions (that have been 

historically utilized) is the fact that they do not uniformly distinguish themselves by 

a type of programming.  Certain definitions rely on a type of programming (e.g., 

devotional programming), whereas others rely on the nationality of the claimant 

(sports programming, Canadian claimant programming), or the location of the 

originating over-the-air broadcast (e.g., sports programming, Canadian claimant 

programming), or the commercial/non-commercial nature of the broadcaster, or a 

combination of the foregoing.  Further, misnomers for the programming are 

interspersed, such as when “Canadian claimant programming” includes any non-

U.S. copyright owner, e.g., European owners, rather than just Canadian claimants.  

Predictably, absurd distinctions result. 

 In certain circumstances, while potential redundancy exists, there is little to 

no consequence to this means of categorization.  For example, although the 

identical program could appear on both commercial and non-commercial 

originating broadcasts, the examples are few and far between.  Nonetheless, 

Multigroup Claimants and its predecessor IPG have represented entities from 
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Canada, Europe and Asia, whose works are broadcast on both Canadian and U.S. 

stations.  In order to be fully compensated for these works, such entities require the 

prosecution of claims in both the Canadian Claimants category and Program 

Suppliers category for the same program being compensated exclusively for 

retransmissions in the U.S. seen exclusively by U.S. viewers.2  No differently, a 

non-U.S. owned sports programming broadcast that originates from Mexico, the 

U.S., and Canada, would be required to seek compensation from three different 

categories:  the Mexican-originated broadcast from the Program Suppliers category; 

the U.S.-originated broadcast from the “sports programming” category; and the 

Canadian-originated broadcast from the Canadian Claimants Group.  The question 

is begged, of course, whether U.S. system operators somehow regard this 

programming differently solely because of the originated station of broadcast, 

which is highly unlikely. 

 While contradictions abound, for purposes of its comments, Multigroup 

Claimants only challenges the definition of “sports programming” at this juncture, 

and the definition of the Canadian Claimants Group to the extent that it relates 

                                                 
2   Given that the Canadian Claimants Group only makes claim for the 
retransmission of Canadian-originated broadcasts, and Canadian-originated 
broadcasts are not compensable in the satellite distribution proceedings, the 
contradiction described only relates to the cable distribution proceedings. 
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thereto.3  As should be evident, the previously stipulated definition of “sports 

programming” was fashioned for the singular purpose of limiting the definition to 

the programming claimed by the handful of members of the Joint Sports 

Claimants.4  All too pleased to expand the definition of their own category, the 

beneficiaries of the narrowing definition – the Canadian Claimants Group and the 

Program Suppliers -- welcomed into their fold sports programming that did not 

meet the stringent definition set forth by the historically utilized criteria. 

As historically stipulated, the “sports programming” claimant category 

                                                                                                                                                             
 
3  Independent Producers Group (“IPG”), a predecessor in interest of 
Multigroup Claimants, previously addressed the definition of the inapposite “sports 
programming” definition in the 2000-2003 cable proceedings (Phase II).  Thereat, 
despite the fact that all public notices requested parties to merely identify whether 
they were making claim for Phase II “sports programming” royalties, the Judges 
ruled that by not participating in the Phase I proceedings, IPG was collaterally 
estopped from contesting the “sports programming” definition that was privately 
stipulated without notice to affected Phase II parties only after the aforementioned 
public notices were issued.  Order on Motion by Joint Sports Claimants for Section 
801(C) Ruling or, In the Alternative, a Paper Proceeding in the Phase I Sports 
Category, Docket no. 2008-2 CRB 2000-2003 (Phase II) (May 17, 2013), at 2. 
 
4   In fact, the stipulated definition first utilized and appearing in Exhibit A  is to 
“Joint Sports”, not “sports programming”, despite the fact that each and every 
public notice requesting claimants to identify their programming for the last several 
decades solicits comment whether the claimant is making claim in the “sports 
programming” category, not the “Joint Sports” category. 
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comprises: 

“Live telecasts of professional and college team sports broadcast by 
U.S. and Canadian television stations, except for programs coming 
within the Canadian Claimants category as defined below.” 
 

See Exhibit A  (emphasis added). 

 In turn, the definition of the Canadian Claimants claimant category 

comprises: 

“All programs broadcast on Canadian television stations, except (1) 
live telecasts of Major League Baseball, National Hockey League, and 
U.S. college team sports, and (2) other programs owned by U.S. 
copyright owners.” 

Id. 

Clearly, no inherent difference exists that would suggest that a “tape delayed” 

sports broadcast would be considered differently by a system operator than a “live” 

telecast, or even rebroadcast of a previously broadcast sporting event.  What makes 

a “live” broadcast of a sporting event more “sporty” than a tape delayed broadcast? 

Clearly nothing, as it is the exact same content simply exhibited at a later time.  As 

such, while the live broadcast is most certainly more valuable (a subject for the 

“Phase II”/Distribution proceedings) there is no logical basis for putting the re-

broadcast of a taped sporting event in a different subject category than a re-
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broadcast of the same live sporting event.5  Notwithstanding, any tape delayed 

broadcast or rebroadcast of sports programming is rejected from the “sports 

programming” category. 

No inherent difference exists that would suggest that non-college amateur 

sports would be considered differently by a system operator than “professional and 

college” sports broadcast.  Although dismissed for other reasons, the FIFA World 

Cup matches are generally regarded as drawing more viewership than any other 

sports broadcasts worldwide.  Similarly, the Olympics and U.S. Olympic Trials 

generate significant viewership. Notwithstanding, in prior proceedings the Joint 

Sports Claimants challenged all of these as not being in the “sports programming” 

category, according to the definitions historically utilized. 

No inherent difference exists that would suggest that broadcasts of individual 

sports (e.g., golf, ice skating, boxing) would be considered differently by a system 

operator than broadcasts of a “team” sport.  Again, despite the obvious “sports” 

nature of such programming and the significant draw of such programming, such 

sports broadcasts are excluded from the sports programming category because of 

                                                 
5   For years, Notre Dame University syndicated its Saturday football game 
broadcasts for viewing across the U.S. on Sunday.  To suggest that there was some 
change of character because it was seen a day later than its initial live broadcast, 
ignores the reality that resulted in the syndication of such programming. 
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the arbitrarily narrow definition historically utilized. 

No inherent difference exists that would suggest that a broadcast originating 

in Mexico (and retransmitted in the U.S. to U.S. viewers) would be considered 

different by a system operator than broadcasts of the identical program originating 

from either the U.S. or Canada (and also retransmitted in the U.S. to U.S. viewers). 

 Again, and despite the fact that Spanish-language programming originally 

broadcast in Mexico has grown exponentially in the U.S. retransmission market, 

such sports programming is automatically excluded from the “sports programming” 

claimant category.  Into which Phase I/Allocation category such broadcast would 

land according to a strict reading of the historically utilized definitions is unclear, 

but such broadcasts have historically been placed in the catch-all Program Suppliers 

category.6 

No inherent difference exists that would suggest that a broadcast of a 

                                                                                                                                                             
 
6   The “Program Suppliers” definition includes “syndicated series, specials and 
movies, other than Devotional Claimants programs”.  See Exhibit A .  Nonetheless, 
the subsequent definition thereof includes, inter alia, a broader inclusion of 
“programs licensed to and broadcast by at least one U.S. commercial television 
station during the calendar year in question.”  Such definition would evidently 
include programs falling under the “Joint Sports” definition and multiple other 
categories, yet unlike the reference to “Devotional Claimants”, no comparable 
reference to the “Joint Sports” definition or the other categories appears.  
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“predominately sports nature” would be considered different than broadcasts 

according the historically utilized “sports programming” definition, as the audience 

is exactly the same.  Obviously, the equivalent of either a sports highlights show or 

a program such as ESPN Sportscenter appeals to the identical audience as are 

watching sports broadcasts falling under the definition historically utilized for 

“sports programming”.7 

Finally, the fact that the “sports programming” category is itself defined by 

reference to the Canadian Claimants category, and that category actually names 

specific copyright owner claimants within its definition, resoundingly demonstrates 

that such claimant category was not defined according to any perceived difference 

in perception by system operators, but rather by the desires of the Joint Sports 

Claimants to narrow its definition to only such programming as may include its 

members. 

 

 

 

                                                 
7   Multigroup Claimants realizes that ESPN Sportscenter is a cable delivered 
program that is not the subject of an over-the-air rebroadcast, but uses such 
program just to demonstrate its point as to similarly structured programs appearing 
on over-the-air stations. 
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C. THE CLAIMANT CATEGORY DEFINITIONS HISTORICALLY 
UTILIZED ARE MISALIGNED WITH SYSTEM OPERATOR 
DECISIONMAKING. 
 
To the knowledge of Multigroup Claimants, no information or study has ever 

been presented in allocation or distribution proceedings which demonstrates that 

system operators select programming according to the criteria that differentiates the 

narrower definition of “sports programming” from what is more generally 

understood to be “sports programming”.  If such information or study existed, then 

the discriminating criteria infused into the historically utilized “sports 

programming” definition could be rationalized.  In the absence of any such 

information or data, however, the definition historically utilized is revealed for what 

it is, a self-serving definition structured to impede any Phase II/Distribution sports 

programming claims. 

D. THE DEFINITION ATTRIBUTED TO “SPORTS PROGRAMMING” 
HAS A DRAMATIC MONETARY CONSEQUENCE. 

 
The Judges have previously ruled that the criteria for allocation to a claimant 

category is different from the criteria for distribution within a claimant category.  

According to the Judges’ rulings, the decision making by system operators are 

considered for Phase I/Allocation, while decision making by subscribers are 
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considered for Phase II/Distribution.8   This determination highlights the fact that 

the ascribed value of a program in these proceedings – despite having identical 

viewership -- will differ based on which claimant category into which it is placed.  

For example, the ascribed value of program with any given viewership will 

almost certainly be different if placed in a claimant category that contains 2-4% of 

the aggregate retransmitted viewership and receives 32% of the Allocation funds 

(i.e., sports programming), as opposed to being placed in a claimant category that 

contains 45%-50% of the aggregate retransmitted viewership and receives only 

26% of the Allocation funds (i.e., Program Suppliers).9  Presuming for the sake of 

argument that a comparable percentage of potential claimants makes claim in each 

claimant category, a program claimed in the sports programming category will be 

valued at approximately fourteen times the value of the same program if placed in 

the Program Suppliers category – a mathematical truism.10 

                                                 
8   See Final Determination of Royalty Distribution, Docket no. 2012-6 CRB CD 
2004-2009 (Phase II), Docket no. 2012-7 CRB SD 1999-2009 (Phase II), at 7. 
 
9   Cf. “Royalty Allocations” and “Gray Viewing Shares” for sports programming 
category and Program Suppliers category; Distribution of Cable Royalty Funds, 
Docket no. 14-CRB-0010-CD (2010-2013)(Feb. 12, 2019), at 3552, 3593. 
 
10   32%/4% = 8 (sports programming); 26%/45% = .5777 (Program Suppliers).  
8/.5777 = 13.84. 
 



 
 
 

15

MULTIGROUP CLAIMANTS’ COMMENTS ON CLAIMANT CATEGORY 
DEFINITIONS AND PROPOSED MODIFICATION

It is therefore imperative that the claimant categories that are utilized 

accurately reflect the criteria by which system operators discriminate amongst 

programming when selecting which broadcast stations to retransmit.  Failure to do 

so would otherwise render the value ascribed to any particular program – despite 

the overwhelming amount of data secured, analyzed, and presented to the Judges -- 

merely an arbitrary figure. 

CONCLUSION 

 To argue that programming such as the Olympics, the FIFA World Cup, or 

any of a multitude of well-know golf tournaments (e.g., the Masters) are not “sports 

programming” in the eyes of system operators and viewers, is simply indefensible. 

The fact that no data exists to suggest that such programming is regarded 

fundamentally different by system operators or viewers than the “Joint Sports” 

definition programs when electing which broadcast stations to retransmit, allows 

the Judges to impose common sense.  For the foregoing reasons, Multigroup 

Claimants proposes that the definition of “sports programming” (and Canadian 

Claimants) be re-evaluated, and modified to exclude the permutations of definition 

that afford no legitimate basis of distinction. 

 Specifically, Multigroup Claimants proposes that the definition of sports 

programming be identified to more broadly include “programming of a 
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predominately sports nature”, comparable to the definition utilized for the definition 

of the Devotional programming category.  Multigroup Claimants proposes that any 

limitation to “live” broadcasts, “professional or college” sports, “team” sports, 

broadcasts “by U.S. and Canadian television stations”, be removed.  In turn, the 

Canadian Claimants definition should be modified to exclude all “programming of a 

predominately sports nature”, rather than excluding the programming of only a 

handful of Joint Sports Claimants.11 

      Respectfully submitted, 

 

Dated: April 19, 2019   _____/s/______________________ 
      Brian D. Boydston, Esq. 
      California State Bar No. 155614 
 
      PICK & BOYDSTON, LLP 
      2288 Westwood Blvd., Ste. 212   
      Los Angeles, California 90064 
      Telephone:  (213)624-1996 
      Facsimile: (213)624-9073 
      Email:  brianb@ix.netcom.com    

 
     Attorneys for Multigroup Claimants 

                                                 
11   Obviously, this latter revision would have no consequence other in the cable 
distribution proceedings. 
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